Supreme Court of the State of New Pork
Appellate Bivision: Second Judicial Bepartment

D9592
T/ef
AD3d Argued - November 28, 2005
BARRY A. COZIER, J.P.
GLORIA GOLDSTEIN
STEVEN W. FISHER
MARK C. DILLON, JJ.
2005-05730
DECISION & ORDER

Board of Education of Mamaroneck Union Free School
District, appellant, v Attorney-General of State of New
York, etc., respondent.

(Matter No. 1)

(Index No. 9681/04)
In the Matter of Richard Cantor, respondent, v Mamaroneck
Union Free School District, et al., appellants.

(Matter No. 2)

(Index No. 10481/04)

Bryan Cave, LLP, New York, N.Y. (Robert S. Davis, Daniel P. Waxman, and John
D. Kircher of counsel), for appellant in Matter No. 1 and appellants in Matter No. 2.

Eliot Spitzer, Attorney-General, New York, N.Y. (Michelle Aronowitz and Jean Lin
of counsel; Tian Mayimin on the brief), respondent pro se in Matter No. 1.

Reed Smith, LLP, New York, N.Y. (Thomas R. Amlicke and Paul P. Rooney of
counsel), for respondent in Matter No. 2.
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Phillips Nizer, LLP, New York, N.Y. (Michele A. Silva of counsel), for Veterans of
Foreign Wars, American Legion Posts 347 and 90, Mamaroneck Historical Society,
and Larchmont Historical Society, amici curiae.

In an action, inter alia, for a judgment declaring that a proposed use and
reconfiguration of certain real property located on the grounds of Mamaroneck High School was
consistent with the terms of arestrictive covenant contained in the deeds gifting such property to the
Mamaroneck Union Free School District, and a proceeding pursuant to CPLR article 78 to enjoin
the Board of Education of the Mamaroneck Union Free School District and the Mamaroneck Union
Free School District from implementing the proposed use and reconfiguration of such property, the
Board of Education of the Mamaroneck Union Free School District and the Mamaroneck Union Free
School District appeal, as limited by their notice of appeal and brief, from so much of an order and
judgment (one paper) of the Supreme Court, Westchester County (Bellantoni, J.), dated April 25,
2005, as, upon consolidating the action and the proceeding, denied their motion for summary
judgment in the action, determined that the petitioner Richard Cantor had standing to enforce the
restrictive covenant, declared that the proposed use and reconfiguration of the subject property
violated the restrictive covenant, granted the petition, and enjoined them from implementing the
proposed use and reconfiguration of the subject property.

ORDERED that the order and judgment is reversed insofar as appealed from, on the
law, with costs, the petition is denied, the proceeding is dismissed, the motion is granted, and it is
declared that the proposed use and reconfiguration of the subject property does not violate the
restrictive covenant.

The Supreme Court erred in determining that the petitioner, Richard Cantor, had
standing to enforce the restrictive covenant contained in deeds executed by his grandparents Adolph
Kemper and Helen Kemper in 1945, by which the subject property was gifted to the Mamaroneck
Union Free School District (hereinafter the District). Although his deep concern in this matter is
entirely understandable, Mr. Cantor has no continuing “special interest” in the gifted property within
the meaning of the law (4lco Gravure v Knapp Found., 64 NY2d 458, 465) such as would afford
him standing to enforce the terms of the covenant (see Associate Alumni, etc. v General Theological
Seminary, etc., 163 NY 417, 422). Instead, the statutory power to represent the beneficiaries of the
charitable disposition in this case rests with the Attorney-General of the State of New York (see
EPTL 8-1.1{f]; Alco Gravure v Knapp Found., supra at 465; Lefkowitz v Lebensfeld, 51 NY2d 442,
445-446). Accordingly, the petition should have been denied for lack of standing.

With respect to the declaratory judgment action commenced by the Board of
Education of the Mamaroneck Union Free School District (hereinafter the Board) against the
Attorney-General of the State of New York (hereinafter the Attorney-General), we find that the
Board established its prima facie entitlement to judgment as a matter of law by tendering evidence
that the proposed use and reconfiguration of the subject property is consistent with the restrictive
covenant’s requirement that the subject property be “held and maintained in perpetuity for public and
school uses as a memorial to the late Lt. Richard Kemper, and the other students and former students
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of Union Free School District No. 1, Town of Mamaroneck, N.Y., who gave their lives in the service
of the United States of America in World War II” (see Alvarez v Prospect Hosp., 68 NY2d 320,
324). After a careful review of the matter, the Attorney-General concurred with the Board that the
proposed use and reconfiguration of the subject property respected the expressed intent of the donors
and, on that basis, voiced no objection to the relief requested by the Board. There is no reason for
this court to conclude otherwise. Accordingly, the motion should have been granted.

In light of our determination, we need not reach the parties’ remaining contentions.

COZIER, J.P., GOLDSTEIN, FISHER and DILLON, JJ., concur.

ENTER: /
James Edward Pelzer %{/
Clerk of the Court
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